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PROCEDURAL HI STORY

On Decenber 22, 1998, Bell Atlantic - New Hanpshire
(BA) filed with the New Hanpshire Public Utilities Com ssion
(Comm ssion) pursuant to RSA 378:18, petitions seeking approval s
for two Centrex Special Contracts (Special Contracts). See
Docket No. DR 98-221 regarding McLane, G af, Raul erson &
M ddl et on, and Docket No. DR 98-222 regardi ng the Easter Seal
Soci ety of New Hanpshire. Under the proposed Special Contracts,
BA woul d provide Centrex |line systens conprised of Anal og and
Integrated Services Digital Network (ISDN) Iines. Along with the
Special Contracts, BA filed contract overviews and cost study

details in support of the filings. BA' s cost study avers that

the Special Contracts’ proposed rates exceed the increnental
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costs of the services being provided, pursuant to the

requi renents of RSA 378:18-b, because they did not purport to
exceed BA's Total Elenent Long Run Increnmental Cost (TELRIC),the
basis for conpetitors’ whol esal e access charges under Staff’s
stipulation with BA in Docket DT 97-171, review ng BA s Statenent
of Generally Accepted Terns (SGAT).

Staff’s review of the proposed Special Contracts raised
guestions as to whether the proposed rates neet the requirenent
of RSA 378:18-b. On January 21, 1999, the Comm ssion issued
Order No. 23,108 and Order No. 23,109, which denied the Speci al
Contracts w thout prejudice. Anong other things, the Conmm ssion
determ ned that a separate proceedi ng shoul d be opened to resol ve
the threshol d question of which increnental cost nethodol ogy
shoul d be used when applying RSA 378:18-b to Special Contracts.

On February 3, 1999, the Comm ssion issued an Order of
Notice establishing this proceeding to address the issue of which
i ncrenental cost nethodol ogy shoul d be used when appl yi ng RSA

378:18-b to special contracts. This proceeding raises inter alia,

i ssues related to whether the public interest would be served by
permtting BA to continue pricing special contracts based upon
non- TELRI C costing principles, and whet her and how residenti al
and smal | business custonmers may be protected from subsi di zi ng

Speci al Contract custoners.
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On March 10, 1999, a Prehearing Conference was held at
which the Parties and Staff provided prelimnary statenents of
position and agreed upon a procedural schedule. On March 30, the
Comm ssion issued Order No. 23,179 adopting the procedural
schedul e to govern this proceeding. On that date, Staff
requested a nodification to the procedural schedul e which was
approved on April 5, 1999.

Direct Testinony was filed on April 7, 1999 and
Rebuttal Testinony was filed on April 23, 1999. Hearings in this
docket were held at the Comm ssion on April 29, April 30, My 10,
May 11, and May 19, 1999 and briefs were submtted on June 11 by
The Destek Goup, Inc. (Destek) and June 14, 1999 by BA, AT&T
Communi cations (AT&T), the O fice of Consunmer Advocate (OCA) and
Staff of the Public Uilities Comm ssion (Staff).

1. Positions of the Parties and Staff

A. Bell Atlantic - New Hanpshire

BA believes that its proposed Iong run increnental cost
(LRIC) nethodology for pricing its special contracts is
consistent wth the | ong-standing cost nethodol ogy previously
approved by the Conmm ssion, provides adequate saf eguards agai nst
al |l eged conpetitive msuse, and conplies with RSA 378:18-b. BA
al so believes that it has adequately denonstrated that the public
interest would be harnmed if it is required to use total el enent

long run increnental cost (TELRIC) principles to set prices or to
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serve as the basis for inputation in all special contracts.

B. AT&T Communi cati ons

AT&T believes the special contract rates proposed by BA
are lower than the whol esale rates charged to conpetitive |oca
exchange carriers (CLECs) for access to the BA network, resulting
in a price squeeze. |In other words, by using a non-TELRIC
met hodol ogy, BA is able to offer special contracts to its retai
custoners at rates that are lower than the price which CLECs nust
pay BA at whol esale for the sanme services, thereby precluding the
CLECs from conpeting with BA for those retail custoners. AT&T
mai ntains that the TELRIC standard is the appropriate standard to
be used in setting price floors for special contracts.

C. The Destek Group, |nc.

Dest ek has provided Internet and W de- Area- Net wor ki ng
servi ces throughout the New Hanpshire region since 1994. Destek
mai ntai ns that special contracts that benefit only one
organi zation serve to mnimze or elimnate the ability for other
conpanies to conpete in the New Hanpshire market and to provide
the services covered by the special contracts. Destek al so
states that RSA 378:18-b is in direct opposition to the
requi renent for an open and free market and is, therefore, in
viol ation of the Tel ecommuni cati ons Act of 1996 (TAct). Destek
Brief at 3. Destek therefore recommends that the Conmm ssion

suspend all applications for special contracts and nove, wth the
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assi stance of the New Hanpshire State Legislature, to repeal RSA
378:18-b. Destek Brief at 3.

D. MO Wor | dCom

MCI maintains that the public interest woul d best be
served by using a TELRI C net hodol ogy. According to MCl, BA's
offering services to its retail custoners at lower rates than it
proposes to of fer unbundl ed network el enments to CLECs constitutes
a barrier to market entry in violation of the TAct, 47 U. S.C.
8§253. M suggests that BA be required to price its special
contracts at least at the sumof the prices of the underlying
unbundl ed network el enments (UNES) necessary to provide service,
rather than LRIC. It should be noted that MC did not submt
testinony or a brief in the proceeding, nor did Ml cross-exam ne
W tnesses or participate in the hearings.

E. Ofice of Consuner Advocate

The OCA recomends that TELRI C be used as the price
floor for special contracts. OCA maintains that the cost factors
and pricing BA uses in special contracts are | ower than those
used in the SGAT. Essentially, OCA's positionis that LRICis
too low to allow conpetition from CLECs, which nust purchase UNEs
fromBA in order to conpete for |ocal service. OCA states that
the disparity between the costs yielded by use of the TELRI C and
LRI C nodel s creates a price disparity that results in a price

squeeze upon CLECs seeking to conpete for custoners. OCA al so
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believes that BA's argunents that facilities-based conpetition
m ght exist are too speculative to forma basis for accepting
BA's LRIC pricing as the price floor, and, further, that TELRI C
is far less likely to shift costs to other ratepayers than a
LRI G- based price floor. OCA recommends that the Conmm ssion
shoul d consi der specific evidence of BA's current market share of
| ocal tel ephone service in New Hanpshire before approving any
further special contracts.

F. Conmi ssion Staff

Staff maintains BA s approach does not neet the
requi renents of RSA 378:18-b and the TAct and advocates the use
of a TELRIC standard. The use of LRI C should be I[imted to those
i nstances where the incunbent | ocal exchange carrier (ILEC) has
provi ded unequi vocal proof that true facilities-based conpetition
exists for that particular custoner. The burden of proof in such
cases shoul d be substantial. However, when BA controls the
essential bottleneck facility, TELRIC nust be used. Staff Brief
at 7. Staff also maintains that TELRI C nust be used because
fully effective conpetition does not exist and special contracts
refl ect nunerous, conplicated, custoner-specific situations.
Staff Brief at 11. Staff also maintained that residential and
smal | busi ness custoners would be protected from subsidization if
TELRIC is utilized. Staff also recommended that all RSA 378:18-Db

filings be acconpanied by all necessary and sufficient
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information required to substantiate the special circunstances
rendering departure fromthe general schedul es just and
consistent wwth the public interest. Staff Brief at 19.

1. COVWM SSI ON ANALYSI S

After considering the testinony and evidence offered at
the hearings and in the post-hearing briefs, the issues to be
resol ved center on: (a) whether conpetition faced by incunbent
t el ecommuni cations carriers constitutes “special circunstances”
wi thin the neaning of RSA 378:18; (b) if so, what type and | evel
of conpetition is sufficient to permt the use of special
contracts under RSA 378:18; and (c) what is the appropriate
costing nethodol ogy that should be applied to establish the price
fl oor under RSA 378:18-b.

A. Speci al G rcunstances, Public |nterest

RSA 378: 18 sets out the general standard for al

regul ated utility special contracts in New Hanpshire:

Not hi ng herein shall prevent a public utility from maki ng a
contract for services at a rate other than those fixed by
its schedul es of general application, if special

ci rcunst ances exi st which render departure fromthe general
schedul es just and consistent with the public interest, and
the comm ssion shall by order allow such contract to take
effect.
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We believe that special contracts may be used by | LECs
to respond to conpetitive pressures. In other words, conpetition
can constitute “special circunstances” which would permt the
maki ng of a special contract between an | LEC and a custoner.
Conpetition is not, however, the only special circunstance that
woul d satisfy this requirenent in RSA 378:18. See, e.g., Bel
Atlantic Special Contract with University of New Hanpshire, O der
Condi tionally Approving the Special Contract, Oder No. 23, 255,
July 7, 1999.

Where the special circunstance alleged is the existence
of conpetition, the |ILEC nust provide a sufficient show ng that
conpetition in the target customer’s exchange actually exists in
order to justify the use of a special contract. There nust not
sinply be sone perceived or hypothetical threat of conpetition,
but there nust instead exist actual, denonstrable conpetition.
Only actual, ongoing conpetition will suffice to show the risk of
an unfair loss of contribution to the fixed costs of the |LEC

The parties to this case did not focus on determ ning
t he amount of actual observed market entry that woul d be
sufficient to satisfy this threshold requirement. They did,
however, offer some insights useful in answering this question
whi ch has enabled us to identify a nunber of different factors
that nay be considered. These factors include neasurenents of

overall conpetition and a case-by-case analysis of the capability
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and |ikelihood of CLECs to conpete effectively for providing the
service to the customer that is the subject of the special
contract.

For exanple, OCA states that one basis for measuring
conpetition is to determ ne whether the incunbent continues to
serve all, alnpost all, or a dom nant share of New Hanpshire | ocal
t el ephone custoners or, alternatively, that there is evidence of
t he incunbent’ s market share reductions, either on a per-line or
revenue basis. OCA Brief at 9. Staff al so suggests a market
shar e- based approach for determning the |evel of conpetition
See, e.g., Staff Brief at 11, regarding objective quantitative
evi dence of CLEC penetration into the incunbent’s market. W do
not believe that the | evel of CLEC conpetition on a statew de
basis is dispositive of the question of whether conpetition
exi sts for purposes of applying RSA 378:18. |In sone exchanges
conpetition may be vigorous, while |ILECs retain dom nance
statewi de. Conversely, ILECs could | ose significant market share
statewi de, but retain a virtual nonopoly in one or nore specific
exchanges. Accordingly, the |level of CLEC penetration in a
target custoner’s exchange is one possible neasure, but not the
sole one, of the likelihood and capability of CLECs to conpete
effectively for the custoner’s business.

However, regardl ess of the CLEC market share, if a

conpetitor cannot, in a practical manner, extend service to the
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target custoner, market share statistics by thenselves will not
subject the ILECto the risk of loss of the business. AT&T
suggests that the requirenent for determ ning conpetition should
be the presence of a “conpetitor with a conparabl e network of
ubiquitous facilities already in place.” AT&T Brief at 12. W
will not hold the ILEC to such an extrene showng. In nmaking a
case for the presence of conpetition sufficient to constitute
special circunstances, it would be instructive, but not
di spositive, if the incunbent could show that CLECs have access
to the specific building and custoner prem ses where the speci al
contract custoners are |ocated. However, conpetitors wll
typically need access to sone parts of the |ILEC network, such as
the local |oop, to provide conpetitive service. Again, a CLEC
need not build out 100% of the facilities needed to connect a
custonmer to the ILEC s central office; the CLEC can still be a
conpetitive threat by buying the necessary network el enments from
the ILEC to conplete the service. Thus, even nore useful would
be evidence that full service is provided by CLECs in the target
custoner’ s exchange to a neani ngful nunber and percent age of
cust oners whose volune and pattern of usage are simlar to that
of the special contract custoner. See OCA Brief at 10, 13.

As noted above, the ILEC may show the presence of a
significant CLEC market share for custoners of the target usage

| evel and pattern, although there are cases where this general
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i nformati on cannot denonstrate conpetition for the particul ar
custoner’s business. In addition to or in lieu of evidence of
mar ket share loss for simlar custoners in the affected exchange,
the LEC may show that it risks |oss of the customer’s business
by presenting an affidavit fromthe target custonmer attesting to
CLEC responses nmade to a solicitation of bids, or to offers nmade
to it from CLECS, or to having engaged in negotiations wth CLECs
concerning possible alternatives to the | LEC arrangenent.
Utimately, however, the test is whether the |ILEC faces actua
conpetition for custonmers possessing the usage |evels and
patterns of the special contract custoner. The |ILEC bears the
burden of show ng this.

Once it is determned that sufficient evidence of
speci al circunstances exists, the next issue becones whether the
special contract is just and in the public interest as required
under RSA 378:18. Under the statute, the existence of *special
ci rcunst ances” does not end the Conm ssion’s analysis, but nerely
begins it. Special circunstances do not override the overarching

“public interest” requirenent of RSA 378:18.
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Hi storically, special contracts have been used to
retain custoners who were not satisfied with tariffed rates and
who were likely to leave the utility, thereby creating a revenue
shortfall that could be borne by remaining custoners. The public
i nterest considerations were deened satisfied by all ow ng speci al
contract custoners to receive discounted rates while continuing
to contribute to the utility's fixed costs. Recently, with the
i ntroduction of conpetition, the public interest considerations
nmust incorporate not only lost contributions, but also the inpact
of the special contracts on the devel opnment of that conpetition.
The correct price floor is a key tool in creating a
| evel playing field between the incunbent and its conpetitors. A
proper price floor can prevent a price squeeze that would make it
difficult for conpetitors to offer services economcally. In
addition, we nust be m ndful of the need to prevent an |ILEC from
pre-enpting conpetition by signing | ong-term special contracts
with custonmers who ot herwi se woul d be candi dates for marketing
efforts by conpetitors. Qur requirenent of a show ng of
sufficient conpetition helps to ensure that the | LEC does not use

its special contract opportunities to this purpose.?

YWhile this issue was not fleshed out in this record, we
woul d expect that all else being equal, the nore vigorous the
exi sting conpetition, the less likely it is that a | onger term
(i.e. beyond one year) contract will have the effect of
preenpting conpetition.
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The price floor is also a tool to prevent unnecessary
| oss of contribution fromspecial contract custonmers. W note
t hat our approval of a special contract does not constitute a
guarantee that tariffed custonmers will make the conpany whole for
the contribution that is lost by virtue of the contract. But
even if ratemaking principles can protect non-special contract
custoners fromthe direct consequences of |oss of contribution,
there are indirect consequences, and we apply the appropriate
price floors to prevent unnecessary | oss of such revenues. 1In
addition to neeting the standards set forth in RSA 378:18-b
di scussed bel ow, the ILEC nust show that the price it has
incorporated into the contract has the effect of maxim zing the
contribution fromthe target custoner. W would anticipate that
the nore robust the conpetition, the lower the price wll have to
be to maxi m ze such margins.

B. Price Floors

In addition to neeting the terns of RSA 378:18, the
| LEC nust show that the rates set in the contract neet the
applicable price floor test established in RSA 378:18-b. RSA
378:18-b contains price floors specific to tel econmunications

special contracts. RSA 378:18-b provides as foll ows:
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Any special contracts for telephone utilities shall be filed
with the comm ssion and shall becone effective 30 days afer
filing, provided the rates are set not |ess than:

|. The increnental cost of the relevant service; or

1. Were the tel ephone utility’s conpetitors nust

pur chase access fromthe tel ephone utility to offer a

conpeting service, the price of the | owest cost form of

access that conpetitors could purchase to conpete for
custoners wi th conparabl e vol unes of usage, plus the

i ncrenental cost of related overhead.

The price floors of RSA 378:18-b are independent of any
price floor inplied by the “just and in the public interest”
standard of RSA 378:18. In order to apply RSA 378:18-b, one
first needs to determ ne whether the service being offered under
the contract falls under RSA 378:18-b, | or II. RSA 378: 18- D,
1, by its ternms, refers to situations where the conpetitors need

to purchase access fromBell Atlantic in order to provide the

service in question, either by purchasing UNEs or by reselling

the I LEC service (resale). It therefore follows that RSA 378: 18-
b, I is nmeant to apply to all situations not covered by RSA
378:18-b, I1.

Thus, RSA 378:18-b, | applies to the extent the
conpetitors do not require access fromBell Atlantic in order to
provide the service at issue in the special contract. As to
t hese conponents of the service, long run increnmental cost
met hods may be used to set the price floor for the contract, so

long as the |l evel of conpetition is sufficiently high to nmake
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such a price floor just and in the public interest under RSA
378:18.

The price floor specified in RSA 378:18-b, Il applies
whenever the conpetitor nust purchase access in order to offer a
conpeting service. This would include the case of a conpetitor
who had to purchase one or nore UNEs fromthe ILEC to offer a
conpetitive service, and the case of a reseller, who purchases
the entire underlying service as a package, including the
“access” inplicit init.

Under RSA 378:18-b 11, the special contract price may
not fall below the “lowest cost form of access,” plus associated
overheads. W believe the overheads referred to in the statute
are the retailing costs the incunbent can avoid if a conpetitor,
and not the incunbent, provides the service. W also believe
that the | owest cost formof access as used in the statute neans
the lower of: (a) the reseller’s discounted whol esale price, or
(b) the sumof the costs of the UNEs required by potenti al
conpetitors to provide the sane service as provided in the
speci al contract.

In the case of resale, the | owest cost form of access
to the conpetitor is the discounted whol esale price. Wen the
statutory adder of the ILEC s avoidable retail provisioning costs
are included in the price floor, the ILECs tariffed rate

results. Under this scenario, if a reseller can provide the
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retailing aspect of the business nore efficiently than the |LEC,
it can conpete effectively for the custoner’s business, and the
ILEC w Il not be forced to incur losses as a result of the |oss
of the retail custoner because the ILEC will continue to receive
whol esal e revenues fromthe CLEC. In light of the statutory
conputation of the price floor for a special contract that is
responding to conpetition posed by resellers, it is difficult to
envision a situation in which the public interest would be served
by allowing the ILEC to serve the custonmer on any basis ot her
than its tariff.

In the case of facilities-based conpetition, the
gquestion becones the cost of access to the public-sw tched
network. Under the TAct and the Federal Comrunications
Commi ssion rules and orders inplenenting it, UNEsS are priced
based on a TELRI C net hodol ogy. Thus, in the case of speci al
contracts that nust neet the RSA 378:18-b, Il floor, the TELRIC
standard is the correct standard to apply for the UNEs used for
access, since a UNE purchaser nust pay TELRI C-based UNE prices in
order to construct a conpeting service offering.

I n devel oping the estimate for the UNE el enents, we
must thus determ ne which el enents are necessary for “access.”
This issue did not receive extensive attention in the hearings in
this docket, but nonethel ess we nust address it because it is not

possible to interpret RSA 378:18-b without considering it. 1In
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the sinpler case of toll conpetition, access was the only el enent
that was required by the conpetitor. Generally, switched access
was required to provide toll to | ower volune custoners and its
cost needed to be included in the price floor of the special
contracts with such custoners. Higher volune toll custoners,
however, were able to purchase dedi cated access fromthe tol
provi der and coul d by-pass an incunbent’s network conpletely.
Accordi ngly, under RSA 378:18-b, I, the increnental cost of tol
service is the relevant price floor for high volune toll special
contracts.

The problem arises where, as is the case in | ocal
exchange conpetition, access is no longer a single, easily
identifiable and easily priced item It will often be the case,
if conpetition is robust, that nore than one facilities-based
CLEC is potentially in conpetition for the target customer’s
busi ness, but the various CLECs may need to purchase different
conbi nations of UNEs to conplete their service to the custoner.
In this case we nust determ ne which UNEs are considered the UNEs
needed for access, and thus included in the price floor

calculation priced at TELRIC.2 Unlike the toll conpetition

21t might be argued that section 18-b does not permit the
application of both paragraph | and paragraph Il to the sane
special contract. In this view, paragraph | would apply only in
the rare case where the entire service was provisioned by the
conpetitors w thout purchasing any access elenents fromthe |LEC,
and paragraph Il would apply to all other cases. But such a

(continued...)
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situation, access in |local exchange service and ot her services
does not consist of one elenent or set of elenents that remains
unchanged regardl ess of the configuration of facilities operated
by the conpetitor.

One option would be to assune that a hypotheti cal
conpetitor required the entire set of UNEs that, when bundl ed,
could be the basis for a CLEC s provisioning. This would have
the practical effect of requiring the ILEC to use a price floor
set at TELRIC for all elenents, even if its conpetitors were
likely not to need all such elenments to gain access to the
network and provide service. This approach would not create a

fair conpetitive environnent.

%(....continued)
readi ng woul d not answer the question of how to price the non- UNE
el enents of providing the service, since paragraph Il speaks only
of the “cost of the | owest cost formof access,” not of the non-
access elenents the CLECs provide to supply the service.
However, the result would be the sane, since the Conm ssion would
have to require a reasonable price floor for the non-access
el emrents of the service, in order for such a special contract to
nmeet the section 18 public interest requirenent. LR C would
provi de such a reasonable price floor in such a case, assum ng
the | LEC denonstrated that LRI C was the contri bution-nmaxi m zi ng
price.
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The ot her extreme would be to use a TELRI C-based price
to develop the cost floor for the smallest nunber and cost of
UNEs that any hypothetical facilities-based conpetitor would need
to reach the custonmer. The theory for this approach woul d be
that if at |east one conpetitor can Iimt its access requirenent
to that elenment or those el enents, the fact that nost others wll
want to purchase access via additional elenents should not limt
the ILEC s ability to conpete with that one firmusing the
narrowest set of UNEs. However, this approach risks understating
the cost of access to conpetitors generally, and overstating the
i kelihood of the kind of conpetition that the ILEC actually
faces.

The statute does not speak in ternms of a single
conpetitor or potential conpetitor, but rather of “the tel ephone
utility's conpetitors”. The price floor is “the price of the
| onest cost form of access that conpetitors could purchase to
conpete for custoners with conparabl e vol unes of usage...”
(enphasis supplied). Too narrow a reading of the term “access”
woul d al so tend to underm ne the pro-conpetition goals of New
Hanpshire and federal teleconmunications policy.

In choosing the list of UNEs that the |ILEC nust price
out at TELRIC in order to capture the cost of “access” for the
pur poses of RSA 378:18-b, |1, then, we |l ook to the cost of the

nost |ikely conpetitive approach to provisioning the service.
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Qur focus is: what UNE el enents woul d the average conpetitor
likely use to conpete for this type of service to custonmers with
this volume of usage in this exchange?

The i ncunbent will have to show what the typical
conpetitor is likely to choose by way of UNEs, in order to limt
the TELRIC basis to those elenents. |[If and to the extent the
|LEC is able to denonstrate that the proposed configuration is
i kely, the non-UNE conpetitive elenments that make up that
service provision may be priced out at the | owest contri bution-
maxi m zi ng price, which may be close to LRIC, for the purposes of
devel oping the price floor. This approach is necessary to insure
that the ILECis able to effectively conpete while receiving
optimum contribution to fixed costs, both of which are in the
public interest within the neaning of RSA 378: 18.

In order to establish a baseline of required UNEs for
Centrex service, the nost conmon special contract service
provided in the past, we will require Bell Atlantic to submt a
conpl ete and accurate list of network elenents required to
provide Centrex service by a facilities-based CLEC who elects to
provi sion Centrex solely by combining UNEs. W w Il then ask al
other interested parties to review the |list and provide conments
on whether the list is conplete and accurate. Once we have
determ ned that the list is conplete and accurate, we w ||

thereafter require that when BA or any other |ILEC submts a
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special contract, its cost study nust identify which UNEs are
included in its price floor calculation and whether each UNE is
priced based on a TELRIC price floor, or sonme other, such as
LRIC. |If an |ILEC does not denonstrate that it has accurately
identified those UNEs that a conpetitor would not have to
purchase to provide the service, we will assune that a UNE is
necessary and will apply the relevant TELRIC price floor for
t hose el enents.

C. Concl usi on

The concl usi ons which we reach here today are not
supported solely by their consistency with the statutory mandate
of RSA 378:18-b and 18. The statutory pricing requirenents al so
foster sound pricing policy. To the extent that an |ILEC
possesses essential facilities that conpetitors are required to
purchase in order to provision the service that is the subject of
a special contract, the public’'s interest in pronoting fair
conpetition requires that we prevent an ILEC from putting a price
squeeze on conpetitors. Under these circunstances, to allow the
use of LRIC as the basis for the price floor, even with the
i nput ati on proposed by BA here, would create such a price
squeeze, since a conpeting provider would need to purchase UNEs
that are based upon the underlying higher-cost TELRI C
met hodol ogy.

We agree with AT&T' s position that it is “not at al
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clear that allowing Bell Atlantic to enter into special contracts
priced to cover a very narrowy defined set of increnental costs
of serving the particular custoner is in the public interest”.
AT&T Brief at 6. As AT&T points out in its brief, where special
contracts are justified on such narrow grounds, “custoners with
greater needs or fewer options can be forced to pay nore than
custoners not conpelled to take service fromthe nonopolist”.
AT&T Brief at 5. Qur underlying concerns again are to encourage
t he devel opnent of conpetition by applying the appropriate
i ncrenmental cost nmethod and to protect captive custonmers from
subsi di zing conpetitive options. However, the New Hanpshire
statutes expressly provide for ILECs to have pricing flexibility
within certain boundaries, and the TAct does not preenpt the
state frompermtting such flexibilities.

G ven the fact that UNE pricing for required access
el ements will be based upon TELRIC, we virtually elimnate the
possibility that the use of one nethodology with regard to
speci al contracts and another with regard to UNEs purchased from
atariff will result in a price squeeze to BA's conpetitors. W
note that special contract custonmers in such situations will not
provi de the sane | evel of contribution to joint and common costs
as they would if all elenments were priced in such cases at TELRIC
or at the retail tariff rate. To the extent captive ratepayers

are at risk of being left in the position of contributing nore
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toward joint and conmon costs than an |ILEC s special contract
custoners, we retain the authority to review the reasonabl eness
of shifting cost responsibility for joint and common costs to

remai ni ng custonmers when we exam ne such custonmers’ rates. See

Appeal of Canpaign for Ratepayer Rights, 142 NH 629 (1998).
Not hi ng herein or in any order approving a special contract can
be construed as a finding that such a cost shift is warranted.
Id.

In order to nonitor the inpact that special contracts
have on an ILEC s revenues, we wl| order that each |ILEC
provi ding service to custoners under special contracts file a
report with the Conm ssion on or before March 31 of each year.
The report shall contain information which describes the revenues
that the | LEC woul d have received fromthose special contract
custoners had service been provided under applicable tariffs, and

the revenues the I LEC received under the special contracts.
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I11. MOTION FOR PROTECTI VE ORDER

A. Backgr ound

On March 25, 1999 BA filed a Verified Mtion for
Protective Order seeking, pursuant to RSA 91-A and N. H Adm n.
Rul e Puc 203. 04, 204.05 and 204.06, to exenpt from di sclosure
portions of the Special Contracts and the support information.
BA filed the information for which it seeks confidential
treatment (the Information) in redacted formas well as full,
unr edact ed copi es.

Pursuant to Puc 204.05(b), docunents submtted to the
Comm ssion or Conm ssion Staff acconpanied by a notion for
confidentiality shall be protected as provided in Puc 204.06(d)
until the Comm ssion rules on the Mtion for Confidenti al
Tr eat nent .

By affidavit, BA Senior Specialist, Stephen Gannon,
attests that the representations of fact contained in the Mtion
regarding the Information are true and accurate to the best of
hi s knowl edge and belief. The Mdttion states that neither the
Staff nor the OCA took a position with regard to this Mtion
prior to its filing.

B. The Infornation Bell Atlantic Seeks to Protect

The I nformation was provi ded by the Conpany in response
to Staff March 15, 1999 revi sed data requests 1-1, 1-3, 1-4, 1-

5 1-7, 1-10, 1-11, 1-12 (in part), 1-13, 1-14, 1-19, 1-20, and
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1-22 (in part).

The Information includes the follow ng:
Exhibit 1-1, BA's currently effective special contracts; Exhibit
1-3, BA s continuing property records; Exhibit 1-4, various cost
data in support of the Special Contracts; Exhibit 1-5, data in
support of a lower installation factor relied upon in BA' s
speci al contract cost studies; Exhibit 1-7, central office
installation factors used for TELRI C and special contract
purposes in all other BA states; Exhibit 1-12, for speci al
contract 98-4 (MlLane, G af, Raulerson & M ddleton) and 98-5
(Easter Seal Society of New Hanpshire), cost details in support
of admnistrative costs; Exhibit 1-13, for special contract 98-4
and 98-5, cost details in support of adm nistrative costs;
Exhi bit 1-14, for special contract 98-4 and 98-5, additional
vendor discount adjustnent; Exhibit 1-16, for special contract
98-4 and 98-5, information on why annual carrying charge factors
for Iand and buil dings and buil dings were omtted; whether
carrying changes for land and buil dings and buil dings are applied
to TELRIC costs; details in support of these TELRIC factors;
i nformati on on whet her annual carrying charge factors for | and
and buil dings and building factors for cost studies for new
tariff services are the sane or different than those in TELRI C
cost studies; Exhibit 1-17, information on other custoner

requests for special contract proposals received by BA to provide
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Centrex and/or toll service; Exhibit 1-19, for special contract
98-4 and 98-5, information and cal culations to determne |ine
card investnents, line terminvestnents and common swi tch network
investnents; Exhibit 1-20 for special contract 98-4 and 98-5,

cal culations used to determ ne all outside plant investnent nmade
to serve each special contract custoner; and Exhibit 1-22,
testinony provided in Vernont in support of a special contract
filing simlar to that provided in New Hanpshire under the

i nstant docket.

In its notion, BA avers that (1) the Conpany regularly
seeks to prevent dissemnation of the Information, which is not
made available to or known by the general public, in the ordinary
course of its business; (2) the Information is conpiled from
i nternal databases that are not publicly available, are not
shared with any non-BA enpl oyees for their personal use, and are
not considered public information; (3) any dissem nation of the
I nformation to non-BA enpl oyees is | abeled as proprietary; (4)

di scl osure of the Information would unfairly provide custoners
seeki ng special contracts with an enhanced bargai ning position
t hrough i nformation which woul d ot herw se be unavail able if BA
were an unregul ated private enterprise; and (5) the Information
i ncludes material not reflected in tariffs of general
application, such as network size, routing and configuration

data, information regarding specific service features, and
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pricing and increnental costs and contract terns such as speci al
rates and billing details.

C. Conmi ssi on Anal ysis Regardi ng Protective Treat nent

The Information contains conpetitively sensitive data
that falls within the “confidential, comrercial or financial
i nformati on” exenptions fromdisclosure set forth in RSA 91-
A: 5,1V and Puc 204.06, including conpetitively sensitive data for
the provision of conpetitive services, such as targeted market
demand forecasts, revenue projections and costs.

We find that the Information contained in the filing
for which confidential treatnment is sought, neets the
requi renents of Puc 204.06 (b) and (c). Based on BA' s
representations, under the balancing test we have applied in

prior cases, See e.d., Re New Engl and Tel ephone Conpany

(Auditel), 80 NHPUC 437 (1995); Re Bell Atlantic, Order No.

22,851 (February 17, 1998); Re EnergyNorth Natural Gas, Inc.,
Order No. 22,859 (February 24, 1998), we find that the benefits
to Bell Atlantic of non-disclosure in this case outweigh the
benefits to the public of disclosure. The Information should be
exenpt from public disclosure pursuant to RSA 91-A: 5,1V and Puc

204.06.°3

®As this Mtion was filed prior to the adoption of Laws of
1999, Chapter 154, it is therefore decided under the previous
statute. Chapter 154 added new subdi vi sion RSA 378:43, and
grants an exenption for certain telephone utility information

(continued...)
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Based upon the foregoing, it is hereby

ORDERED, that Special Contracts submtted pursuant to
RSA 378: 18, shall be anal yzed consistent with the above
di scussion; and it is

FURTHER ORDERED, that Bell Atlantic submt by January
7, 2000, to the Comm ssion and service list a conplete |ist of
UNEs that would be required to provide Centrex service by a CLEC
with no facilities; and it is

FURTHER ORDERED, that any party wi shing to comment on
the conpl eteness and accuracy of the list of UNEs provided by
Bell Atlantic do so by January 28, 2000; and it is

FURTHER ORDERED, that the Mdtion for Protective Order
of New Engl and Tel ephone and Tel egraph Conpany, d/b/a Bel
Atlantic - New Hanpshire, is GRANTED, and it is

FURTHER ORDERED, that the protective treatnent
provisions of this Order are subject to the ongoing rights of the
Comm ssion, on its own notion or on the notion of Staff, any
party or any other nenber of the public, to reconsider in |ight

of RSA 91-A, should circunstances so warrant; and it is

3(....continued)
fromthe definition of public records for purposes of RSA 91-A
(the right-to-know |l aw), effective August 24, 1999.
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FURTHER ORDERED, that Bell Atlantic will be allowed to
resubmt the contracts that gave rise to this docket provided
that they are acconpanied by the showing required by this Oder.
By order of the Public Uilities Conm ssion of New

Hanpshire this second day of Decenber, 1999.

Dougl as L. Patch Susan S. Gei ger Nancy Brockway
Chai r man Comm ssi oner Comm ssi oner

Attested by:

Thomas B. Getz
Executive Director and Secretary



